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CRIMINAL ORGANISATIONS CONTROL BILL 2011 

Committee 

Resumed from an earlier stage of the sitting. The Chair of Committees (Hon Matt Benson-Lidholm) in the chair; 

Hon Michael Mischin (Parliamentary Secretary) in charge of the bill. 

Clause 3: Terms used — 

Progress was reported after the clause had been partly considered. 

The CHAIR: We are dealing with the Criminal Organisations Control Bill 2011 and with clause 3. I put the 

question to Hon Giz Watson: do you intend at this particular stage to move that amendment? 

Hon GIZ WATSON: Mr Chair, not to suggest the process — 

The CHAIR: I am not asking you to do that. 

Hon GIZ WATSON: — but I have some further questions about the clause in general before I move to the 

amendment, which is actually over the page on page 4 of the bill. I will be guided by the Chair. 

The CHAIR: That is fine; that is most definitely in order. 

Hon GIZ WATSON: I might just check whether we have completed a conversation on this question of “in 

company” because I am aware that Hon Linda Savage is also talking to that issue. I have finished my comments 

on that and I am trying to ensure we have finished that before we go to another question. I defer to Hon Linda 

Savage. Has she finished on that? 

Hon Linda Savage: Yes. 

Hon MICHAEL MISCHIN: Just on the question of “in company”, I mentioned that there has been case law on 

the subject, and I am obliged to my adviser for having found the case. Most recently it is one called Lacco v WA 

[2006] WASCA 152. That reference refers to other authorities. The document I have on the question states — 

For an accused (A) to be in company with someone else (B), both A and B must have been physically 

present and have shared a common purpose. B’s participation in the common purpose without actually 

being present, for example by acting as a look-out, is not enough. Some cases focus on the victim’s 

perspective in being confronted by A and B in combination, but this not a necessary incident of the 

term. If A and B are present and share the same purpose, A will be in company with B even if the 

victim was unaware of B’s presence. 

The comment about victims and the like is because it is often—in the context of offences that carry the 

circumstances or an element of aggravation—the question of whether the accused has been “in company with” 

someone else. That is some clarification; it is more than simply a physical nexus. 

Hon LINDA SAVAGE: Just so that I am absolutely certain here, the onus to establish that someone was in 

company with someone as part of the definition would be on the person asserting that they were “in company 

with”. Is that correct? 

Hon Michael Mischin: Yes. 

Hon GIZ WATSON: Perhaps then I might move to my next question, which is also contained within the 

definition of “associate, with another person”. Paragraph (b) of that definition states — 

includes associating with the other person, in any of the ways mentioned in paragraph (a), — 

That is what we have just been dealing with — 

within or outside Western Australia, including outside Australia; 

Again, I can be corrected if I am wrong, but this is a fairly novel concept that we are dealing with. If it is not 

necessarily the jurisdiction of another country, which I think we have the capacity to do, I assume it relates to 

intelligence that indicates a person is associating with another person outside of Australia. We can imagine a 

scenario in which someone goes to Bali and makes some arrangements about a criminal activity over there and 

somehow this definition is trying to capture that and make it fall under the definition of “associate”. Is that what 

this was envisaged to encapsulate? 

Hon MICHAEL MISCHIN: There are a number of aspects to that. For a start, the control order prevents 

someone from associating with another controlled person. Therefore, we are trying to overcome the stratagem by 

which two people who are not meant to associate with each other can just step across the South Australian 

border, have their discussions, make their plans, associate with each other in the broader sense and then step 

back over to WA, and say, “Hey, we didn’t associate in Western Australia, so it doesn’t much matter”, and so 



Extract from Hansard 

[COUNCIL — Thursday, 3 May 2012] 

 p2275d-2291a 

Hon Giz Watson; Hon Michael Mischin; Hon Linda Savage; Hon Sue Ellery; Chair 

 [2] 

defeat the intent of the law in that respect. Otherwise, in terms of establishing an offence, there are also means by 

which the acts and omissions that occur outside of Western Australia can still be offences against the law in 

Western Australia. That is covered under section 12 of the Criminal Code. But that is the point of it. 

Hon GIZ WATSON: I understand that. I was more interested in the operation of associating with another 

person when that association is outside Australia. 

Hon Michael Mischin: Well, they go to Bali and do the same thing.  

Hon GIZ WATSON: It seems to me that the only way that could be incorporated in the process of assessing 

whether someone is associated with another person is by some sort of surveillance that is being carried out by the 

Australian Federal Police or ASIO, because there is no operation in an international jurisdiction, if members see 

what I mean. Can the parliamentary secretary explain exactly how he envisages that will work?  

Hon MICHAEL MISCHIN: That is a question of policing and what resources the police put into monitoring 

the movements of people overseas or in other jurisdictions, and that is a matter for the Commissioner of Police. 

But Australia faces similar issues in respect of the commission of child sex offences overseas, where it is an 

offence against Australian law for Australians to be involved in committing offences against children in 

Bangkok. It might be that we do not find out about all of the instances, but if we do, then it is an offence that can 

be prosecuted if there is the evidence to do it. Likewise, if a person who is under a control order is told not to 

associate with other people under control orders and they travel off overseas in order to do it privately, it might 

be that we do not find out about it. But if we do, they are in breach of their control order and they have 

committed an offence in Western Australia and they can suffer the consequences of it.  

Hon GIZ WATSON: It would seem to me that these sorts of far-reaching provisions, which include at least the 

potential, if not the necessity, to keep an eye on people when they are in the state, go interstate or outside 

Australia, will be fairly demanding on police resources. Is additional resourcing being provided to the police to 

meet these additional expectations? I imagine it is basically going to require largely covert operations to follow 

anybody who has been subject to a control order if we are going to ascertain whether they are complying with it. 

As I say, to me it is a whole step up from VROs, which are relatively simple for compliance. If the conditions are 

cast broadly, as these are, it seems to me likely that it will incur a significant resourcing cost and, if it cannot be 

done, what is the point of writing it in the law?  

Hon Michael Mischin: Really? What is the point of writing it in the law?  

Hon GIZ WATSON: Because if the government is not going to resource it, it is a totally hollow proposition. 

Basically this proposition, this definition of “associate, with another person”, means that if someone goes to Bali 

and talks with another person subject to a control order, it is putting the reach of this particular initiative well 

outside of WA. I would have thought that is going to require a fair amount of resourcing.  

Hon MICHAEL MISCHIN: The resources that are allocated to the surveillance of people under control orders, 

like the resources that are allocated by the police for surveilling these sorts of groups, currently is a matter for the 

Commissioner of Police. If he requires more resources, that is a matter he raises with his minister. I do not 

propose to go into the detail of how they go about it, for a variety of reasons, but one is that it is not the sort of 

stuff to talk about publicly as it would allow those who are trying to evade the consequences of the law to find 

out about it and be able to adjust their behaviour accordingly.  

The idea that somehow we should remove a provision that someone contravenes one of Western Australia’s 

court orders even if they happen to do it in the state next door, outside the three-mile limit or overseas 

somewhere because it might involve some extra resources is, frankly, irresponsible. The idea that we are saying, 

“Hey, we are trying to break up these organisations for the harm they do to Western Australians, but if you pop 

over to Bali and have a conference in full view of everyone, you are not in contravention of our law”, would 

seem to be an open signal for a flagrant abuse of what we are trying to achieve as a government with a sense of 

responsibility to our citizens.  

I remind the member that Australia has legislated for things such as overseas child sex offences. It does not mean 

we follow every tourist who happens to go over to Bangkok, but if Australian authorities find out either by way 

of intelligence they have acquired or through information received from other countries, those people will be 

prosecuted. To say that it is okay to commit these offences overseas because theoretically it might cost a few 

extra dollars to the Australian authorities so we will let it go, would not seem to be a responsible attitude to take.  

Hon GIZ WATSON: To be clear, I support legislation that has gone through Parliament that holds child sexual 

offenders who commit those offences overseas to account; it is good legislation. I am not questioning that, and I 

am not saying that this is necessarily the wrong way to approach it. I am simply saying that as law writers and 

law-makers, we should not think it unreasonable to ask whether this will place an additional imposition on the 

public purse.  
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Let me just pan out for a moment here, because I am not the only person to make this point in regard to 

legislation of this sort—I think it was in a recent Radio National debate on bikie legislation Australia-wide. We 

could have draconian laws. We could have curfews that said nobody goes out after six o’clock and we probably 

would have crime figures that were as near to zero as we can get, but as responsible parliamentarians we have to 

make a judgement about the relative cost versus the relative benefit. The government has not provided any 

statistics about how many offences we think will be prevented by legislation of this sort. In fact, the second 

reading speech is the most broadbrush—I think, quite embarrassing—assertion that all bikie gangs are bad and 

this might be the tip of the iceberg, with no statistics whatsoever. Whereas Australian criminal academic 

research suggests that bikies commit about one per cent of the crimes in Australia. That is the point I make about 

costs. When the parliamentary secretary starts saying, “We will include keeping an eye on people when they are 

overseas,” I would suggest it is just a hollow gesture or it is going to result in more cost. I will leave it at that, but 

I do not think it is unreasonable to ask whether there is any anticipation that additional resources are going to be 

applied in what the government is claiming is very important legislation to completely wipe out organised 

criminal gangs in this state if we are not applying any additional resources. Just to say, “Oh well, that will be 

operational. We are not going to tell you because that’ll tip off the organisations,” is quite insulting to the 

Parliament, to be honest. We have a right to ask those questions and we have a right to get some idea. If it is not 

anticipated that it will require any more resources, the parliamentary secretary should simply say so. 

Hon MICHAEL MISCHIN: I do not want to get into a debate about resources. The Commissioner of Police 

and the police are supportive of the legislation. 

Hon Giz Watson: Of course they are; it is for lazy policing. 

Hon MICHAEL MISCHIN: This is lazy policing? 

Hon Giz Watson: This makes for lazy policing, and I will go into that later, but I will leave it at that. 

Hon MICHAEL MISCHIN: This is lazy policing? 

Hon Giz Watson: This legislation makes for lazy policing, because a case can be brought without providing 

evidence that has to be tested in court. It is simply hearsay evidence—right or wrong. 

Hon MICHAEL MISCHIN: With respect, Mr Chairman — 

Hon Donna Faragher: Stand up. 

Hon Giz Watson: I am happy to stand up. 

The CHAIR: Order! I have given the call to the parliamentary secretary. 

Hon MICHAEL MISCHIN: The question that was asked was: why is the definition of “associate” in clause 

3(1)(b) in the legislation and why is this provision, which provides that if a person breaches an order by 

associating overseas, it continues to be a breach of an order in Western Australia, included in the legislation if 

additional resources will not be allocated towards presumably tracking people overseas to see whether they have 

contravened it? I have already explained the reasons for that. As for the supposed statistics and the like, I have 

some information from the Operation Jupiter task force, which was a division of Western Australia Police 

tackling organised crime groups. This information is dated October last year. At that time, Club Deroes had 

about 51 members, 17 of whom had been charged with 91 offences; the Coffin Cheaters had 51 members, 26 of 

whom had been charged with 81 offences; the Finks had 13 members, six of whom had been charged with 25 

offences; God’s Garbage had 51 members, 19 of whom had been charged with 86 offences; the Gypsy Jokers 

had 56 members, 28 of whom had been charged with 103 offences; the Outlaws had 25 members, 11 of whom 

had been charged with 26 offences; and the Rebels had 46 members, 28 of whom had been charged with 195 

offences. I am not sure whether that quite exceeds the threshold that the Greens think ought to be looked at 

seriously from the point of view of public order, but Western Australia Police and the government do. 

Hon GIZ WATSON: My point is that if the police have come to the position whereby they have charged those 

people with those offences, the current legislation is working very well. 

Hon MICHAEL MISCHIN: This is getting silly, with respect, Mr Chairman. The point is that these 

organisations still exist, they still operate and their members still feel comfortable calling themselves members of 

the Club Deroes and the Coffin Cheaters and committing offences, rather than being isolated and treated like the 

individual street thugs they are. They gang together, act in concert, cover up for each other and support each 

other when the police are after them. The government takes a somewhat different view on law and order from 

the Greens. Frankly, I think we should move on to dealing with the bill clause by clause rather than addressing 

the policy of it, which has already been decided and accepted by the chamber. 

Hon GIZ WATSON: With respect, Mr Chairman, the issue is not so much policy, but the way that this bill will 

operate. I repeat: the current approach that has led to that number of charges—I am not quite sure whether the 
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parliamentary secretary was indicating that those were convictions or charges—indicates that the existing 

provisions of the Criminal Code are being used against members of whatever organisation, whether as 

individuals or members of an organisation, in an appropriate way. Those prosecutions will proceed on the 

ground that the evidence will be tested in court and certain evidence will be inadmissible. This legislation will 

rely on secret intelligence that will be collected by the police and other agencies, and the respondent will not 

have an opportunity to test in a court of law the declaration that an organisation is a criminal organisation. That 

is the problem with this legislation. That is why I say that it is lazy policing. If a charge cannot be brought under 

the normal, well-respected process whereby an individual is innocent until proven guilty—if they are charged 

with a criminal offence, that is tested in court in the appropriate way—I suggest that this is a complete departure 

from our normal way of dealing with criminal offences. It works on an approach of trying to pre-empt things 

based on hearsay evidence. Obviously, the lawyers in this place will know that that is a fairly major departure 

from how criminal offending is normally dealt with. 

Hon LINDA SAVAGE: I will make a comment about one aspect of what is being discussed. When legislation 

that seeks to address an extremely serious issue is introduced, and more than one piece of such legislation has 

been introduced since I have been in Parliament—anyone who has seen the behaviour of criminal bikies, 

particularly some of their disputes, would know of their involvement in dealing in illicit drugs, as I read into the 

record yesterday—we all want that legislation to work. When the word “associate” is defined as communicating 

with another person, it brings to mind the question of how that will be enforced. The question about resources is 

a legitimate one. I would have thought that, to make this work, very significant police resources will be needed 

because the police will need to check that people are not associating and are abiding by their control orders. It is 

legitimate at least to seek an assurance from the parliamentary secretary that the government intends to resource 

the police to the full extent necessary to translate into a reality the purpose and the mechanism that will be used. 

Generally, the hopes of members of the public, particularly in the area of law and order, are raised about their 

protection or the protection of children or in a range of other areas. It is incumbent when we pass legislation such 

as this that there be an assurance that funding will be made available for the surveillance that will presumably be 

necessary to know how people with control orders are behaving, particularly given that all members of 

Parliament have constituents who come to them requesting, for example, more on-the-ground police services and 

more resources for that area.  

Hon MICHAEL MISCHIN: All I can say is that I take the honourable member’s point. Plainly, there will have 

to be some resources provided, if only to apply to the designated authority, so that he or she can do his or her 

job; that is, to put together affidavits and file them, and to make applications to the courts if necessary to 

determine applications for control orders as and when they arise. I cannot give a figure as to resources, but 

whatever resources will be required will, I expect, go through the usual process of being considered and assigned 

in order to do a policing function that is currently underway. This will supplement, and in many respects might 

make it easier.  

Hon GIZ WATSON: Unless other members have anything before we get to the definition of “conviction”, I 

will move the amendment standing in my name at 19/3 on the supplementary notice paper. I move — 

Page 4, lines 15 to 17 — To delete the lines. 

The term “conviction” is defined in paragraphs (a) and (b). The part I wish to delete states — 

(b) regardless of the Spent Convictions Act 1988 sections 13 and 25 to 27, includes a spent 

conviction as defined in section 3 of that Act; 

This bill provides exceptional powers or exceptional modifications of our normal processes of charging, 

prosecuting and dealing with matters through the courts, including a proposal to remove the normal 

circumstances involving a person who has been convicted of an offence and has applied to have a spent 

conviction recorded against their name or to have their name removed, and therefore have a spent conviction. I 

will check with the parliamentary secretary for clarification, but I think that actually means spent convictions can 

be considered in deciding whether a conviction will be brought. Perhaps I will start with that question.  

Hon Michael Mischin: No.  

Hon GIZ WATSON: Perhaps I might put the question like this: in what circumstances will spent convictions be 

annulled, removed or not relevant?  

Hon MICHAEL MISCHIN: Sorry, I still do not understand that aspect of it. The reference to “convictions” in 

the sense of a past criminal history occurs at clauses 13 and 57 of the bill. In the context of clause 13, in 

considering whether the designated authority makes a declaration that the organisation is a criminal organisation, 

among the factors that the designated authority will take into account can be any criminal convictions of current 

or former members and persons who associate, or have associated, with members of the organisation. That 
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would mean, having regard to the definition, not only convictions that appear on their criminal history but also 

any spent convictions those persons may have acquired.  

The other context is in the context of circumstances in which a control order may be made. Clause 57(3) 

states — 

The court must have regard to the following in considering whether or not to make a control order in 

relation to a person, and if it does, in considering what conditions should be imposed under the order —  

… 

(c) any criminal convictions that the person has; 

(d) any criminal convictions of a person whose association with the person is relied on in the 

application to support the making of the order; 

Those are the two contexts in which it arises. In the first place, the designated authority can consider whether the 

organisation itself is one that engages in serious criminal activity. The other context is a court taking into account 

whether, in the circumstances, a control order ought be made over a person, and the conditions in that control 

order.  

Taking into account spent convictions is not unusual—it happens from time to time for various purposes. In any 

event, even for the purposes of sentencing someone, although a spent conviction cannot be taken into account in 

many cases, the behaviour of a person that may have led to a spent conviction can be a relevant consideration in 

sentencing. All this does is make it plain that that conduct and the fact of that conviction can be taken into 

account albeit it may have been at the time, conduct that warranted an application for a spent conviction. That is 

the context in which it is used.  

Hon GIZ WATSON: Perhaps the parliamentary secretary could indicate to the chamber what the purpose of 

issuing people with spent convictions is.  

Hon MICHAEL MISCHIN: The Spent Convictions Act 1988 sets out as its policy — 

An Act to make provision for a person who has been convicted of an offence against the law of this 

State or of a foreign country and who has not re-offended during a specified period to be rehabilitated 

by limiting the effects of the conviction, to enable that limitation to apply to a conviction against the 

law of another State or Territory to which a corresponding law thereof applies, to limit the effects of a 

dismissal or withdrawal of a charge, and for connected purposes. 

It is essentially to facilitate rehabilitation. However, if we are looking at the character of an organisation to 

which that person is a member, and there is evidence that members of that organisation associate for the purpose 

of engaging in serious criminal activity and pose a threat to the safety and order of the state, then it may be a 

relevant factor that one or more members of that organisation have, in addition to convictions that appear on 

their criminal history, spent convictions. As I pointed out, the character of the person, even for the purposes of 

sentencing by a court, can be determined by past conduct. It may very well be that people have a number of 

spent convictions for relatively trivial offences, yet the accumulation of those might warrant a consideration of 

the character of that person and what they are really all about. Those factors may very well be relevant to matters 

such as whether the organisation of which they are members is really a criminal organisation at heart and/or 

whether as a member they ought to have a control order made against them, and the character of the control 

order. They are not the only factors; they are simply one of a range of factors that the relevant authority takes 

into account. I have to add that if the only material that the authorities could put forward, either for the purpose 

of a declaration or for the purpose of getting a control order, was the fact that there has been a spent conviction, 

that would be a pretty thin case.  

Hon GIZ WATSON: Indeed. Also, again for clarification, the issue of a spent conviction is a decision of the 

court — 

Hon Michael Mischin: Or the Commissioner of Police, if the offence is relatively minor. 

Hon GIZ WATSON: So it seems to me that one tool that is included in the government’s set of legislative tools 

to deal with offending behaviour is the tool that says that if a person has not reoffended and is basically behaving 

himself, he can apply for a spent conviction. As the parliamentary secretary has pointed out, the definition of 

“conviction” also applies to the circumstance in which a control order can be made, so it applies also to an 

individual. I have moved this amendment to remove this particular component because, as the parliamentary 

secretary has just said—I will not try to paraphrase exactly what the parliamentary secretary said—if the case 

rests on an offence that was subject to a spent conviction order, that would be a fairly slight piece of evidence 

compared with other things that might be used to determine whether an organisation was to be a declared 

organisation or whether a person was to be subject to a control order. In my view, there is a reason why we have 
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the Spent Convictions Act. There is a reason why individuals are provided with the opportunity for the court to 

recognise that they have not reoffended and to be issued with a spent conviction. It is a bit like removing the 

provision of parole, as we have seen occur in the justice system in Western Australia of late. Parole offers a 

carrot to offenders to behave in a certain way and to rehabilitate within the corrective system. In the same way, a 

spent conviction is an inducement—a carrot, I guess—to a person to not reoffend. If we are just going to wipe 

out the provision for a spent conviction as one of the tools that the government can use, I think that is an 

unnecessary and inappropriate change. With those words, I urge members to support the amendment.  

Hon MICHAEL MISCHIN: The government will not be supporting the amendment. A couple of things need 

to be said. Firstly, in some circumstances, a spent conviction can be granted at the time of the conviction if the 

offence is considered by the court to be relatively insignificant. That does not mean that the person has been 

rehabilitated. It is simply a facility to remove the offence from the person’s record at the time if the offence is 

relatively trivial, and in the hope that the offence is a one-off. Hon Giz Watson has said that the person may not 

reoffend in the future. Well, people do reoffend frequently in the future, notwithstanding that they have had a 

spent-conviction order made in the past. Therefore, that would seem to the government to be a relevant 

consideration when we are dealing with the policy issues in this bill.  

Secondly, spent convictions can be taken into account for a variety of purposes. I have already indicated that 

although the conviction itself cannot be taken into account, the behaviour that underlies a conviction that has 

been spent may at some time in the future form a basis for understanding the person’s character and may be 

relevant to sentencing. It is a relevant consideration in the broader sense. That is why the government believes 

that in considering matters germane to the policy of this bill and its objectives, a spent conviction is a relevant 

consideration that ought to be available to, and taken into account by, the designated authority or court, and 

given such weight as the designated authority or court thinks should be given to it when dealing with these sorts 

of issues.  

Thirdly, as the honourable member no doubt knows, there are already a number of exceptions in statute as to 

whether a conviction should be treated as spent. I refer the member to schedule 3 of the Spent Convictions Act 

1988, which provides in clause 1 — 

The persons specified in the first column of the table to this subclause are excepted from the provisions 

of Part 3 specified in the second column in respect of all spent convictions.  

The persons and bodies that are excepted from these provisions include the Prisoners Review Board, the 

Supervised Release Review Board and the Mentally Impaired Accused Review Board. It also includes a person 

being considered for appointment as a justice of the peace under the Justices of the Peace Act 2004. It would be 

absurd, I would suggest, that a person who wanted to be a JP and administer the law ought not to have their spent 

convictions taken into account as a factor that might be relevant to their appointment and their character. It also 

includes a person appointed as or being considered for appointment as a constable or police auxiliary officer or 

Aboriginal police liaison officer; a person appointed as or being considered for appointment as a special 

constable or police cadet; a person appointed or being considered for appointment by the Commissioner of 

Police acting as an employing authority to provide services to persons who are not of full legal capacity or to 

deal in any manner with persons who are not of full legal capacity; a person who is employed or is being 

considered for employment as a prison officer; a person who holds or is applying to be issued with a high-level 

security clearance; and a person employed or being considered for employment under the Gold Corporation Act 

1987. Another two dozen or so examples are given there. Therefore, it is a consideration that is relevant to the 

issues that the designated authority and the court may consider at some point. These are not exclusively the 

conditions, as I have mentioned. If that were the only material that the Commissioner of Police or the Corruption 

and Crime Commissioner could put forward as a basis for a declaration or for a control order, that would be a 

pretty thin case—in fact, I would have thought that they would not bother. But that is different from saying that 

it is not a relevant consideration that ought to be available to those authorities in dealing with the important 

issues that they need to determine. Therefore the government will not be supporting the proposed amendment.  

Amendment put and negatived. 

Hon SUE ELLERY: I move — 

Page 4, lines 28 and 29 — To delete “a judge or retired judge currently designated under section 26” 

and insert —  

the Commissioner of the Corruption and Crime Commission 

Members will recall that during the second reading debate I flagged my intention to move this amendment, and it 

was the subject of some conversation across the chamber during that debate. The parliamentary secretary 

indicated in his summing-up and reply that the government would not be supporting this amendment. I have had 
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a conversation behind the chair, and I am fairly confident that I know what the will of the house will be. 

Nevertheless, this is an important issue that we believe needs to be addressed. If the house is not of the view that 

the proposition that I am putting is the way to address this issue, I believe that will leave the bill with a point of 

weakness that may enable those who seek to challenge this elsewhere to have greater success than they may 

otherwise have had.  

The term “designated authority” is currently defined in this clause as, “means a judge or retired judge currently 

designated under section 26”. My amendment would have the effect of the clause reading that the designated 

authority is the Commissioner of the Corruption and Crime Commission. If we want to follow the use of the 

term “designated authority”, we would start in clause 3 where it is defined. We would then move to clause 26, 

which is referred to in the definition. Clause 26 is “Designation of judges or retired judges to determine 

applications”. I refer to applications for an organisation to be declared a criminal organisation. Clause 26 reads— 

 (1) The Governor may, in writing, designate one or more judges or retired judges for the purposes 

of this Act. 

 (2) The Governor cannot designate a judge or retired judge under this section unless —  

(a) the judge or retired judge has consented in writing to the designation; and  

(b) the consent is in force.  

 (3) The period of designation and, in the case of a retired judge, the terms and conditions of 

appointment of a designated authority are as set out in the instrument of appointment. 

Clause 27 deals with designations that, once made, may be terminated. I will read out part of Clause 28 because 

it goes to part of the objection raised by members as to why they cannot support the amendment in my name. 

Clause 28 is headed “Designated authorities not subject to control by Executive” and reads— 

The selection of a designated authority to exercise any particular function conferred on designated 

authorities by this Act is not to be made by the Attorney General or any other Minister of the Crown, 

and the exercise of that particular function is not subject to the control and direction of the Attorney 

General or any other Minister of the Crown.  

If there were any question as to whether the person defined in clause 3 of the bill may be subject to the control 

and direction of the Attorney General or any other minister of the Crown, clause 28 explicitly states that he shall 

not. The remainder of part 2, division 4 states that any designated authority may determine an application for the 

renewal or revocation of a declaration and that the designated authority is entitled to protection and immunity. 

Clause 31 states that the functions conferred on the designated authority are conferred in a personal capacity and 

not as a court or a member of the court. This is that confusing legal quirk whereby the person who is a sitting 

judge may be appointed. He is bound to protect the integrity of the court and bound by all the provisions that 

apply to the court. However, he will not act in that capacity when he is so designated; rather, he will act in a 

personal capacity—not as a court or a member of the court—and anything done is not to be taken by implication 

to be done by a court.  

Clause 32 refers to the record of proceedings. The definition is one that says who shall hear an application for an 

organisation to be declared a criminal organisation. That person can be a judge or a retired judge despite the fact 

that he may be a sitting judge. He will act in his personal capacity.  

The bill also provides that when hearing an application as to whether an organisation ought to be declared a 

criminal organisation, the designated authority can, in certain circumstances, rely on what is referred to as 

protected criminal intelligence information. That is the provision in the bill that says that a person who is a 

sitting judge, but who is acting in his personal capacity and not acting as a sitting judge when hearing an 

application to declare an organisation a criminal one, may in certain circumstances—once he has made a 

decision that it is appropriate that the information be treated as protected criminal intelligence—rely on evidence 

that is not tested under the normal rules of evidence. That evidence will be heard in secret and will be treated as 

secret. The evidence relating to a person is not something that the person can test. He cannot even know what it 

is. Ultimately, he will know what it is—this is somewhere else in the bill—because it has to be in the judgement. 

The parliamentary secretary might correct me if I am not right. The point I am making is that the person may 

well be a sitting judge and in his capacity as a sitting judge he is bound to protect the integrity of the court and 

do all the things in accordance with the tradition, rules and conventions that apply to a court. However, in this 

capacity, he will not be bound by those things and will act in his personal capacity. When so acting in his 

personal capacity, he can reach the conclusion that an organisation is to be declared a criminal organisation on 

the basis of information that is not subject to the normal rules of evidence. The respondent to the application for 

a declared criminal organisation will not necessarily know about that evidence and will have no opportunity to 

test that evidence or provide evidence in response. If we accept that that will happen then in this instance that 
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persona designata, who in all other elements in his connection to the court and his exercise of judicial power 

does so under the conventions and rules that apply to the court and who is bound to protect the integrity of the 

court, makes that decision. He decides on the basis of the secret information he has received—the protected 

criminal intelligence information—that he should declare the organisation to be criminal. Okay—so declared. 

The declaration will be published and everyone will know about it. In the next stage of proceedings the state may 

want to take action now that the organisation is captured under the legislation. It will need to make application to 

take further steps. It may believe it has grounds to take certain action because the declared criminal organisation, 

so declared, has done something that the state wants to fix. It may make an application to the court and that 

matter will be heard by a judge who is a judge and who is bound to act in the capacity of a judge, who is bound 

by the conventions and rules of the court and who is bound to protect the integrity of the court. The next decision 

is made according to the normal rules of evidence of the court, except that part of the evidence that the person 

may rely on is evidence of a declaration that the organisation is a criminal organisation.  

We will go from a circumstance in which a person is acting in his personal capacity and is not bound by the rules 

of evidence, persona designata, and who can make a decision on the basis of evidence that is not tested to a 

circumstance in which another judge, who sits bound by the rules, is asked to make a decision about whether the 

organisation, now declared to be a criminal one, has done something against the state on which it is entitled to 

take action. It may well make that decision based on evidence that is put before it and tested et cetera. However, 

one of the ways that decision may be made is by relying on the existence of the declaration once signed, because 

the declaration, once signed, proves some element of an offence. We say this particular definition makes the bill 

look weak and more likely open to challenge because it goes to the question of the integrity of the court. We are 

saying that something needs to be done to fix this weakness in the fabric of the bill, so that someone cannot poke 

something sharp through it in the High Court and tear it asunder. That was beautifully and elegantly put, I think. 

It just came off the top of my head. 

Hon Michael Mischin: That is a symphony. 

Hon SUE ELLERY: Beautiful! However, I am being frivolous about something that is absolutely not frivolous 

at all.  

Therefore, the persona designata makes a declaration, the existence of which can be used by another judge acting 

as a judge to meet the tests of the rules of evidence; and that difference is the discrepancy that we say may be 

relied upon by others to undermine the integrity of the court. Rather than put a sitting or a retired judge who is 

not bound and who acts in a personal capacity in that position, we suggest the best person for the role is the 

Commissioner of the Corruption and Crime Commission. During the course of the second reading debate, the 

issue of appropriateness was raised because of the question of whether that role is deemed to be a part of the 

executive, and under the separation of powers that matter was tested in another case in another jurisdiction and 

found wanting. Members do not need a lecture from me on the separation of powers, but the generally 

understood conventions of that separation include the legislature—the Parliament; the executive, which is the 

ministry and those public service agencies reporting to and directed by ministers; and the judiciary. The 

separation of powers, in our model, is not entirely neat because the ministry is drawn from the Parliament, and 

there is therefore a little blurring at the edges. It is not as neat as it might be. 

The CCC is not a public service agency reporting to a minister, nor can it be directed by a minister. That is 

explicit in the legislation. Its act provides that it is an independent agency reporting directly to the Parliament. 

The CCC does not have an investigative role when it comes to organised crime, which is a point of some 

contention in Western Australia, but that is a debate for another day. The CCC as it is currently structured and 

legislated for does not have an investigative role. Will we find ourselves in a pickle with the CCC doing the 

investigation and then sitting in judgement? We will not, because the CCC does not investigate. It cannot 

investigate; it is prohibited from investigating by its legislation. Although the CCC can monitor the use of certain 

powers, it cannot play any role in the investigation itself. If the argument is—as I think it has been to date—that 

the government deems the CCC to be a part of the executive, that leaves us in somewhat of a quandary as well, 

except that I say it is abundantly clear that the CCC is not an organisation reporting to, nor able to be directed by, 

a minister. More than that, if members refer back to clause 28, in any event the bill makes it explicit that 

whatever else exists — 

… the exercise of that particular function is not subject to the control and direction of the Attorney 

General or any other Minister of the Crown. 

There it is; it is explicitly included in clause 28. 

For those reasons, the opposition thinks that the very existence of the persona designata and the tricky situation 

in which a judge sitting in the capacity of a judge can rely on as evidence the making of a declaration by a judge 

not sitting as a judge and not relying on information tested under the rules of evidence leaves the bill open to 

challenge. We say that whether the government likes or does not like our proposed amendment to nominate the 
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Commissioner of the CCC, that weakness exists and the way to fix it—a way that does not undo or cause offence 

to the separation of powers—is to make the Commissioner of the Corruption and Crime Commission the persona 

designata. 

We have to do something to fix that hole in the legislation or this bill will make it easier and create an 

opportunity for those people it intended to stop thumbing their noses at the system. For those reasons, I urge 

members to support the amendment. 

Hon MICHAEL MISCHIN: The government will not support the amendment. In saying that, I do not for a 

moment criticise the spirit in which that amendment has been proposed, which I accept has been done out of an 

understanding of the merits of the legislation in its broadest terms and the policy that it is trying to effect, and is 

trying to protect it from a challenge that may defeat the purposes for which it has been advanced. However, on 

the advice the government has, the proposed amendment, while not guaranteeing that the bill would be 

susceptible to challenge, makes it more likely that it would be challenged. The two governing cases are those of 

the State of South Australia v Totani (2010) 242 CLR 1, and Wainohu v State of New South Wales (2011) 243 

CLR 181. In particular, this legislation has been modelled on the outcome of the “New South Welsh” case—if I 

may describe it as that—of Wainohu. In the case of Totani, the South Australian legislation was held partly 

invalid and the reason related to the circumstances of the structure of the act in which essentially the Attorney 

General of South Australia declared whether an organisation was or was not a criminal organisation. The High 

Court held, in effect, that the South Australian act required courts making control orders based on those 

declarations to act at the behest of the political branches of the government, the executive in a sense, in making 

orders that created new rules of conduct consequential upon there being a declaration by the political arm of 

government. And that was seen to be incompatible with the constitutional roles of the state courts. The New 

South Wales case was not of that character. It provided that the declaration was made by an eligible judge of the 

Supreme Court of New South Wales and provided for control orders to be made by the Supreme Court of New 

South Wales if that court was satisfied that there were sufficient grounds for making the order—a similar scheme 

to what we have, except that the problem was that no reasons were provided by the designated authority for the 

decision. That has been corrected in our legislation. We have potentially chosen not only a judge, but also a 

retired judge of the court. It is not quite right to say that they are acting in a personal capacity. It is more 

analogous to a situation in which a judge may be called upon by virtue of their office, although not sitting as a 

court, to carry out certain functions. One of those functions that immediately springs to mind is issuing a search 

warrant. A justice of the peace, magistrate or judge can be approached to issue a search warrant. They would be 

acting in their capacity as a judge but not as a court.  

Hon Sue Ellery: The term “personal capacity” is in the bill. That term is in clause 31.  

Hon MICHAEL MISCHIN: I interpreted the member as saying that it was their personal capacity as a private 

individual. 

Hon Sue Ellery: No; I was using the terms in the bill. 

Hon MICHAEL MISCHIN: We have clarified that. I misinterpreted the context in which it was being said. My 

apologies. 

The point is that we have adopted the New South Wales model, which has been upheld by the High Court with 

one qualification. We have fixed the problem that was exposed in the New South Wales act and regard that as a 

suitable means of effecting the scheme of the act. The danger with replacing as a designated authority a judge or 

a retired judge with the Corruption and Crime Commissioner is that, amongst other things, the Corruption and 

Crime Commissioner and the Commissioner of Police can make applications to the Corruption and Crime 

Commissioner to declare an organisation a criminal organisation, which I would have thought would have been a 

conflict of interest. We would have the rather bizarre circumstance of the commissioner’s agent coming to the 

commissioner and saying, “I think the local darts club could be a criminal organisation. I have put all this 

material together. What do you think, commissioner?” The commissioner could say, “It looks like you are right.” 

That would expose an awful situation in that, even if the commissioner was doing his best to remain objective 

about it, nevertheless, he would be approving the work of one of his staff. Furthermore, an enormous number of 

consequential amendments would need to be effected in order to achieve that. In the government’s view, it 

would potentially expose the scheme of the act to a greater degree of successful challenge, not absolute, and it 

would militate against what has been seen to be, if one interprets the High Court judgements correctly, an 

effective formula that has already been tested in its essentials by the High Court and not found to be wanting. In 

those circumstances, the government will not support the amendment. Although the government thanks the 

opposition for its desire to improve upon the scheme of the act and to perfect it if possible, we do not see this as 

the best way to go.  

Hon SUE ELLERY: That is not dissimilar to what the parliamentary secretary said in his summing-up. I 

anticipated that that would be the government’s response.  
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I am interested in what the parliamentary secretary thinks about the notion that that is the weak point of the bill. 

At the second point, once an organisation has been so declared, perhaps relying on protected criminal 

intelligence, a declaration is made and the state then decides it needs to do something about that organisation, so 

it takes an application and it is heard by a judge acting in his proper full capacity as a judge — 

Hon Michael Mischin: Acting as a court and receiving admissible evidence, doing a different function and 

having different criteria.  

Hon SUE ELLERY: They may rely on the existence of the declaration itself. They do not get to test what went 

behind that.  

Hon MICHAEL MISCHIN: In determining the question of whether there ought to be a control order in the 

circumstances and what the conditions of that control order ought to be, the court is exercising a different 

function, and is hearing evidence of a different character. It is of course relying on the fact that there is an 

organisation somewhere that has already been declared to be a criminal organisation. Among the things it would 

have to determine on the evidence, however, dealing with an individual, is whether that person is actually a 

member of that organisation and then whether a control order is appropriate and so on and so forth. They are 

different functions. To the extent that the basis for their inquiry is that a criminal organisation has been 

identified, it is the starting point, but that is by no means exclusive. They would be hearing different types of 

evidence rather than the evidence that was considered by the designated authority. It may be that particular 

things have been put to the designated authority that are confidential and, on the basis of that information, the 

declaration is made. If someone were to apply—for example, for the Leader of the Opposition to have a control 

order against her because she is a member of that organisation—the applicant would have to establish that for a 

start and have to do so on the basis of admissible evidence. Confidential evidence may be involved, but that is 

not something that the courts are unused to dealing with. It is something that is provided for and the courts have 

already found it to be an appropriate avenue to be taken in certain times and cases. How the court deals with that 

is a totally different issue, but that is something that would not rely entirely and exclusively on the fact that there 

had been a determination. It is a totally different issue.  

Hon SUE ELLERY: I will not belabour the point, but we are on the record as saying that we think this is a point 

of weakness in the legislation. There are people circling, waiting for this to go through so that they can take it 

somewhere else. We think this is what they might rely on.  

Hon Michael Mischin: You may be right, but the only way we will find out is once it is passed, once there is a 

challenge and once it is determined by the court, but our advice is to the contrary.  

Hon GIZ WATSON: We do not support the amendment. I understand that the Corruption and Crime 

Commissioner is a member of the executive on the basis that if it is not a court and it is not parliamentary, the 

catchall that catches everything else is the executive. It is not the same as a government department but it is part 

of the executive, as put to me by my legal adviser. 

My proposition was that this decision should be made by the Supreme Court, whether that is a judge sitting alone 

in the Supreme Court or not. The basis for that is that the evidence can be tested. An appropriate test can be 

conducted, which would maintain the integrity, independence and authority of the court. I would suggest that the 

instance of whether organisations ought to be declared criminal organisations is not something to be taken lightly 

or frequently. I would argue there is plenty of time for a court to consider an application for an organisation to 

become a declared organisation. That is our position; we do not support the amendment. I have another 

comment, but we might deal with the amendment and then I will come back to it.  

Amendment put and negatived. 

Hon GIZ WATSON: Still on this particular definition of the designated authority, I wanted to clarify my 

concerns about retired judges that I raised during the second reading contribution, because I might not have 

expressed them quite clearly enough. Retired judges are appointed to certain positions to carry out certain 

functions and one of them, of course, is to serve on a royal commission, and I think I am correct in saying that 

there is a cross-reference in this bill to the powers of a commission; am I correct in that? Yes. I think it refers to 

section 5 of the Royal Commissions Act 1968. That section 5 deals with the power to appoint commissions — 

Without in any way prejudicing, limiting, or derogating from the power of the Governor to make or 

authorise any inquiry, or to issue any Commission to make any inquiry, the Governor may, under the 

Public Seal of the State, appoint any person or persons to be a Royal Commission, generally or upon 

such terms of appointment as the Governor thinks fit, — 

And this is the important part — 

to inquire into and report upon, and, where so required or authorised by terms of appointment, to make 

recommendations in respect of any matter specified in the appointment. 



Extract from Hansard 

[COUNCIL — Thursday, 3 May 2012] 

 p2275d-2291a 

Hon Giz Watson; Hon Michael Mischin; Hon Linda Savage; Hon Sue Ellery; Chair 

 [11] 

The point I make here is that the role the retired judge might undertake in a royal commission involves the 

making of inquiry, report and recommendations. This role of the designated authority is about making a 

judgement and actually having the power to say that an organisation is declared a criminal organisation. It is not 

a recommendation to go somewhere else where a decision is made. He or she is the decision-making authority; 

therefore, it is not comparable with the role that is performed by a retired judge if he or she is appointed to head 

a royal commission. I apologise and I did not make that clear enough. I was not being disparaging of the capacity 

of retired judges; I was simply pointing out that the two roles are different. I think it is a confusing role to 

create—that is, a retired judge who is acting in a personal capacity. Again, I think this is the nub of it and Hon 

Sue Ellery has made the same point: if there is a High Court challenge, I think it is likely to revolve around this. 

It creates a similar set of circumstances to those that were identified in one of the court cases in which the judge 

in that case said time and again that it was about the independence, integrity and authority of the court to perform 

functions that should be rightfully the authority of a court. I just wanted to clarify that understanding about why 

the role is not the same as that of a retired judge heading up a royal commission. 

Hon MICHAEL MISCHIN: I think I have covered this at some length; it was not just a reference to retired 

judges being on the Corruption and Crime Commission. Judges retire for a variety of reasons and they are not 

infrequently brought back into service for specific purposes. We have three retired judges dealing with the Bell 

appeal at the moment, which is a matter of some considerable complexity. That involves making judicial 

decisions and therefore I do not see why that is beyond their capacity. We have retired judges occasionally 

brought back as auxiliary judges and the like for the District Court or the Supreme Court. We have magistrates 

who are returned to service. 

Hon Giz Watson: But aren’t they then operating in a judicial capacity? 

Hon MICHAEL MISCHIN: They are retired before they are brought back to act in that capacity. What is the 

distinction between their capacity to do that job and their capacity to do a job as a designated authority that they 

cannot do? They would be able to do it on the day before they retire, but the day after they retire, suddenly they 

should not be eligible for consideration for doing that job. I just do not understand that; therefore, the 

government will not support it. This allows for greater flexibility. In fact, once a retired judge is brought back in 

this capacity, I would have thought that it would theoretically increase the distance between the position the 

person occupies and their connection with the judiciary, and result in even more independence, at least by way of 

perception, from those who are serving judges on the court. Therefore, the government will not support the 

amendment. 

[Quorum formed.]  

Hon GIZ WATSON: I repeat again that I am not saying that the retired judges do not have the capacity; it is 

about the capacity in which they operate. This bill is not about a retired judge serving again as judge or in a 

judicial capacity. It is about a retired judge being asked to act in a personal capacity and it creates a novel and 

different set of circumstances that do not respect the independence, integrity and authority of the court to make 

certain decisions.  

The CHAIR: In respect of this particular amendment, I draw members’ attention to standing order 88, which 

clarifies what I am about to say. Given that the issue of the retired judge was mentioned in the previous 

amendment and put forward and defeated, I will rule that particular amendment null. 

Hon GIZ WATSON: Just for clarification about this procedurally, Mr Chair, are you suggesting that it would 

have been more appropriate to debate the general question about this definition before we moved to the 

amendment? I just want to know whether that is what you are suggesting. 

The CHAIR: The point I am trying to make out of standing order 88 is that the committee has decided not to 

delete those words, as proposed in the amendment from Hon Sue Ellery. In turn, if we take Hon Giz Watson’s 

amendment, we are in effect asking the committee to do it now also. 

Hon GIZ WATSON: I am not proposing an amendment; I am discussing the words in this particular clause. I 

have not got an amendment. 

The CHAIR: It is the amendment below, sorry.  

Hon GIZ WATSON: I apologise. Yes, I have an amendment on the supplementary notice paper, but I have not 

moved it and I do not intend to move it. That is probably where the confusion arises. Perhaps while I am on my 

feet, can I seek to withdraw that amendment standing in my name? 

The CHAIR: You have clarified that. Given that the member did not move that amendment, it falls away. Did 

the parliamentary secretary wish to make a response to that? 

Hon MICHAEL MISCHIN: No, thank you. 
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The CHAIR: We now move to the next amendment on the supplementary notice paper in the name of the 

parliamentary secretary. 

Hon MICHAEL MISCHIN: I move — 

Page 4, lines 30 and 31 — To delete the lines and insert — 

firearm —  

 (a) has the meaning given in the Firearms Act 1973 section 4; and 

 (b) includes ammunition as defined in that section; 

The rationale for this amendment is a quite simple one. If we are talking about firearms, we may as well include 

the ammunition to be used in those firearms, if a firearm is going to be taken away from a person subject to a 

control order. 

Amendment put and passed.  

Hon GIZ WATSON: I want to raise a question about the definition of “member”, which appears in clause 3 at 

the bottom of page 5. It states — 

member, in relation to an organisation, includes — 

(a) in the case of an organisation that is a body corporate, a director or an officer of the body 

corporate; and 

(b) in any case — 

(i) an associate member or prospective member (however described) … 

How is “prospective member” defined? Is it someone who has thought about it or someone who has written a 

note to an organisation saying that they would like to apply for membership? What is a “prospective member”?  

Hon MICHAEL MISCHIN: Perhaps if I use an example of a “nom”, which is short for nominee, to an outlaw 

motorcycle gang, who is someone who expresses a desire, an interest, to become a member. They essentially are 

on an apprenticeship or a period of vetting before their application is considered and they are accepted. It is 

someone who wishes to associate with that organisation, who has taken steps to do so and to identify themselves 

with that organisation and who is simply pending acceptance. How that is determined would be a question of fact 

based on the material. I do not think there is a hard and fast formula for deciding whether someone is, for 

example, a potential member of a political party, short of them putting in an application and the like. Those sorts 

of formalities may not necessarily be available in criminal organisations, but a decision on whether someone 

becomes a member of that organisation is determined by a variety of factors.  

Hon GIZ WATSON: Could the assessment of whether a person is a prospective member be based on hearsay 

evidence?  

Hon MICHAEL MISCHIN: It would come up in two ways, potentially. When considering the membership of 

an organisation in an application for a declaration to state that it is a criminal organisation within the meaning of 

the bill, one would consider those people. In that sense, the designated authority might well have regard to 

hearsay evidence to decide whether the members of that organisation do in fact associate for serious criminal 

purposes. But in terms of a control order against someone that affects them personally, then no, because a control 

order would have to be dealt with by a judge of the Supreme Court using the rules of evidence that are applicable 

to any other application before the court. Hearsay evidence would not be used unless there was a particular 

exception under the Evidence Act that applied to legal proceedings generally—those are fairly narrow 

circumstances. If the member is talking about simply hearsay assertions through witnesses that so-and-so is a 

nominee for an organisation and they should have a control order taken out against them, no, that would not be 

the case. The weight that is given to the fact that they may be a nominee to join an organisation would be up to a 

judge, taking into account all the other factors as specified in the act.  

Hon GIZ WATSON: In the assessment by a designated authority of an assertion that a person is a prospective 

member of an organisation, in considering whether to declare it a criminal organisation, the judge could rely on 

secret intelligence or information obtained from other persons of interest, or whomever. It seems to me, because 

of the nature of organisations which operate outside of normal laws and normal rules and which have a code of 

silence, that they will not say much about whether they have a membership book. I cannot see how membership 

by somebody of such an organisation would be recognised, although I guess some of them are fairly obvious as 

they advertise it and have a particular identifier. However, if we are talking about not just motorcycle 

organisations, but also other organisations, it might be really hard to determine whether somebody was 

considering joining a group or was in some sort of relationship that might lead them to be formally recognised as 

a member of that group. 
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I guess I am putting to the parliamentary secretary that including prospective members in the definition of 

“member” makes the whole thing very tenuous. I have not come across anything in legislation previously that 

refers to defining “member” as a “prospective member”. To say that a member of a political party includes a 

prospective member of a political party is actually nonsense, to be quite honest. It almost contradicts the normal 

meaning of “member”, in my view. Someone is not a member until they are a member, because they have not 

paid up or performed certain functions or signed — 

Hon Sue Ellery: Done the initiation. 

Hon GIZ WATSON: Yes, or not done the initiation or whatever it is. When is a member a member? Is it when 

we decide they are a member, even though it might just be a thought in the back of their head at this point in 

time? I am just saying that it will be incredibly hard to assess. 

Hon Michael Mischin: It might be hard to prove, but that does not mean that it is not impossible and that it 

should not extend to that sort of situation. 

Hon GIZ WATSON: Why is it sufficient to have “member” without including “prospective member”? 

Hon MICHAEL MISCHIN: The extended definition of a term such as “member” is not unknown to the law 

and is not unknown to the criminal law. How it is established that someone falls within that extended definition 

is a matter of fact and evidence. In this case, we are attempting to damage organisations in which people 

associate for the purpose of serious criminal activity and which are a threat to the safety of the people in this 

state. Accordingly, we want to embrace in the question of whether an organisation is a criminal organisation not 

only paid-up members of that organisation who wear the full outfit—the uniform, as it were—the patches, the 

jackets — 

Hon Giz Watson: Suits. 

Hon MICHAEL MISCHIN: — suits sometimes, or whatever the gang may regard as the distinctive means of 

identifying themselves amongst the public and their peers, but also the wannabes and the prospective people who 

want to and are trying to join but who have not quite reached the stage of being fully fledged and paid-up 

members. Those people, no less than the actual members, give organisations their strength. I have been reminded 

of a recent case in which someone committed a serious assault on another person and explained that that was the 

sort of thing that people are called upon to do when they try to become members of a particular organisation. It is 

well known that there are initiation processes for some of these criminal organisations that involve the 

commission of crimes at direction so that they can qualify themselves and show that they are serious for the 

purpose of being members who can be relied on to carry out orders without question and who have the 

commitment to be criminals, just like the people they want to join. Those are the people we are trying to embrace 

in the definition for the purpose of not only deciding the character of the organisation that they are trying to 

become members of, but also, in due course, if it becomes a necessity to do so, having control orders taken out 

against them. Whether someone falls on one side of the line or the other in the application for a control order will 

be based on the strength of the evidence presented to a judge of the court and will be determined in accordance 

with the considerations set out in the legislation. I would have thought that when the character of an organisation 

comes to be adjudged, the sorts of people who want to become members of it are pretty good indicia of the 

character of the organisation that could be taken into account by a designated authority. 

Hon GIZ WATSON: I think I heard the parliamentary secretary say that this will be tested on facts. I can accept 

that for the application for an order, but those facts will never be tested in a court when declaring an organisation 

to be a criminal organisation, and the person who is considered to be a prospective member of the organisation 

will not even necessarily know that they have been so named or identified. Am I right? 

Hon MICHAEL MISCHIN: Probably not, and it does not carry any consequences for them directly. It is a 

question to be determined about the character of the organisation, not the person involved. It may be that some of 

the information that is passed to the designated authority anecdotally may have greater weight or less weight. 

That is a question for the designated authority to determine in order to decide the character of the organisation. If 

I were to ask the member whether a particular bikie gang gets up to no-good criminal activities, she would 

probably be able to say yes, but she would be working on hearsay. There is nothing different about that, except 

that it would be examined and it would be the basis of police intelligence and some of it may be confidential 

information and some of it may be established by other means. It is a different thing. That does not have any 

direct consequences on a membership. What does have consequences for a member or prospective member is 

when a control order is taken out against him or her. 

Hon GIZ WATSON: A control order could be brought against a prospective member who may not have 

committed any offence; is that correct? 
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Hon MICHAEL MISCHIN: An application can theoretically be brought against anyone; whether one is 

granted by a judge would depend on the circumstances set out in clause 57 and on the weight that the judicial 

officer gives to the evidence that is presented to support any or all of those circumstances. 

Hon LINDA SAVAGE: In my contribution to the second reading debate, I made a comment about the 

definition of “organisation”. I asked whether consideration had been given to including in the bill the number of 

people who would form an organisation or group. I note that one of the comments made by the parliamentary 

secretary in response to another member’s question was along the lines that an organisation would be an 

organisation because it was organised. When I read the Queensland report that was prepared and its section on 

Canada, I noted that some provisions that had been introduced in 1997 were amended to deal with the Hells 

Angels and bikie organisations to include a more specific definition that a group, however organised, comprises 

three or more persons inside or outside Canada. Is there any reason why we have not provided in this legislation 

the number of people who would comprise a group? Do two people comprise a group or organisation? 

Hon MICHAEL MISCHIN: One would have thought that it would be unlikely that two people would be 

considered to be a group for the purposes of the term as defined in clause 3. The United Nations Convention 

against Transnational Organized Crime refers to three or more people. The member pointed out that Canada 

refers to three or more people. New South Wales has a definition identical to, or very similar to, the one in this 

bill. Our definition has been modelled on the New South Wales act, which was considered by the High Court. 

The High Court admittedly may not have turned its mind to the question, but it certainly was not the subject of a 

challenge and did not exercise any concern for the purposes of trying to overturn that legislation. Arguably, it 

could be changed to specify three or more people or even two or more people. Arguably, we might be looking at 

an organisation which, although it consisted of quite a number, may have fallen into unpopularity amongst its 

peers and has dropped to below three for some reason but which is looking at recruiting extras in the future. It is 

wise to ensure that that does not happen, in pre-empting that. It allows for certain flexibility. There may be a way 

of specifying numbers and eliminating the doubt, but at the moment the government is content with the way it is. 

As far as I am aware, there is no proposed amendment to refine that.  

Hon GIZ WATSON: Again for clarification, I think what I hear the parliamentary secretary say is that a 

“group” could be defined, in the context of this definition of “organisation”, as two people.  

Hon Michael Mischin: It could say “consists of two or more persons” or “three or more persons”.  

Hon GIZ WATSON: Yes. As stated in the second reading speech, this is about smashing gangs. I would have 

thought it had achieved its aim once there were only two members left! 

Hon Michael Mischin: Hopefully it would, but we also would not want them to be reconstituted.  

Clause, as amended, put and passed.  

Clause 4: Purposes of this Act — 

Hon MICHAEL MISCHIN: I move — 

Page 9, lines 2 and 3 — To delete “organisations and other persons who engage in serious criminal 

activity.” and insert —  

organisations. 

This is a consequence of an amendment that was passed in the other place. Clause 57(2) states in part — 

Any of the following is a ground for making a control order in relation to a person … 

There was a paragraph (d), which stated —  

that the person — 

(i) engages in, or has engaged in, serious criminal activity; and 

(ii) regularly associates with other persons who engage in, or have engaged in, serious criminal 

activity. 

Paragraph (d) was deleted. The omission of that paragraph requires the elimination in clause 4(1)(b) of the bill of 

that extended reference. Paragraph (b) will again be limited to the same terms as is contained in amended 

clause 57(2). It is really a tidy-up amendment to reflect amendments that have been passed in the other place.  

Hon GIZ WATSON: I support the amendment. As this will now read, it means that the purpose of the act, as 

well as to disrupt and restrict the activities of organisations, is to protect members of the public from violence 

associated with those organisations. That now does not extend to other persons who engage in serious criminal 

activities. That is as I understand it. Therefore, we are being very clear that this is about criminal organisations, 

not persons engaging in serious criminal activity—is that correct?  
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Hon Michael Mischin: That is so.  

Hon GIZ WATSON: I support the amendment.  

The CHAIR: The question is that the words to be deleted be deleted. 

Hon GIZ WATSON: Clause 4(2) states — 

Without derogating from subsection (1), it is not the intention of Parliament that the powers in this Act 

be used in a manner that would diminish the freedom of persons in this State to participate in advocacy, 

protest, dissent or industrial action. 

I am very pleased to see that is there. I understand that was as a result of an amendment in the other place. How 

does the way this is expressed—which reaffirms this bill is not intended to impact on people’s rights to 

participate in advocacy, protest, dissent or industrial action—tie in with clause 101, in which the definition of 

political activity and industrial activity is more specific? I refer to clause 101, “Certain associations to be 

disregarded for interim control orders”. In paragraph (b), the terminology is — 

associations occurring in the course of a lawful occupation or business or lawful political protest or 

lawful industrial action; 

I thought there would be a reason that in clause 101 it is not just “political protest or industrial action”, whereas 

in the overarching purpose of the bill it is couched more broadly. It does not make a distinction between 

“protest” and “lawful protest”. This might be because this is an amendment. I am checking whether the 

parliamentary secretary wants to be consistent here. I would have thought that clause 101, when we get to it—I 

am flagging it now—should be expressed in similar terms; that is, “Associations occurring in the course of a 

lawful occupation or business or political protest or industrial action.” That would be consistent with the 

purposes we are now about to establish.  

Hon MICHAEL MISCHIN: Before I address that, having heard out the honourable member, it appears to 

relate to a different issue from the one we are dealing with. I ask the Chair to put the question that the words 

proposed to be inserted be inserted. Then we can dispose of that and I do not have to worry about that.   

The CHAIR: Members, I will certainly proceed along those lines. The question is that the amendment be agreed 

to. 

Amendment put and passed. 

Hon GIZ WATSON: My apologies, Mr Chair. I had not realised that we had missed that step. 

I am just saying that it seems to me that this is kind of a pre-eminent clause, because it is about the purposes of 

this act. The purposes of this act have been amended, and well amended in my view, to express that Parliament is 

not intending to diminish the freedom of persons in this state to participate in certain activities—namely, 

advocacy, protest, dissent or industrial action. However, later in the bill, at clause 101, we restrict that to lawful 

industrial action and lawful protest. Maybe we can deal with this matter when we get to clause 101, but I am 

flagging it now because I would have thought that these two clauses ought to be consistent. 

Hon MICHAEL MISCHIN: I am sure that we will deal with it in the context of clause 101 and nothing I say is 

going to alter that. But I should make it clear that clause 4 sets out the general application and philosophy that 

underlies the interpretation of the whole piece of legislation for the guidance of all of those who will operate 

under the act. It is making it quite plain not only what the objectives of the act are, but also what it is not 

intended to effect, so that not only law enforcement agencies contemplating the policing of the act and making 

applications under it, but also designated authorities and the courts when dealing with questions of control 

orders, are aware of the purposes of the act, and what it is intended to achieve and what it is not intended to 

achieve.  

Clause 101 is more specific, because it deals with the form of association that is referred to as part of a specific 

defence in subsection (1) of clause 100. That relates back to applications made under subsections (1) and (3) of 

section 99. I will not go into that at the moment, because that is something that I am sure we will explore more 

fully later on. But given that they are in effect exemptions, they need to be exemptions that are precise. It would 

be odd if we were to allow an activity that was unlawful to be an exemption from that provision. That means, of 

course, that we are talking about lawful political protest rather than unlawful political protest, whatever that 

might be, and lawful industrial action rather than unlawful industrial action. If that were not the case, a person 

could be exempted from a control order, or from the restrictions on behaviour that are applied by this legislation, 

if he engaged in activity that was unlawful; and that would make a nonsense of the operation of the act. We can 

go into the detail of that when we get to it. But suffice to say at this stage that the purposes of clause 4—which 

are more general, and encompass the philosophy of the act—are different from the references that are made in 

later clauses to deal with particular provisions and qualifications. 
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Clause, as amended, put and passed.  

Clauses 5 and 6 put and passed.  

Clause 7: Application for declaration — 

Hon GIZ WATSON: I move —  

Page 11, after line 20 — To insert —  

(7) The designated authority must undertake all reasonably practicable steps to notify the 

respondent of the application. 

This clause deals with applications for a declaration that an organisation is a criminal organisation for the 

purposes of the act. I made the comment during the second reading debate that this is a very serious matter. To 

simply advertise the fact that an application has been made and not take all reasonably practical steps to notify 

the respondent seems to me problematic, because it means that the respondent will have to keep an eye on The 

West Australian or the Government Gazette, and although I am sure that is regular reading for many people, not 

everybody reads those two documents every day. 

I am reminded of a debate that we had in this place about the exceptional powers that were provided for the 

Commonwealth Heads of Government Meeting and the discussion about the process by which a person could 

become a declared person or an excluded person—I cannot remember the exact terminology now. The same 

issue was raised in that debate. The issue was that if a person—in that case I think it was an excluded person; in 

this case it will be a declared organisation—is to be made the subject of an order, every reasonably practicable 

step should be taken to let the person know that that process is about to happen so that the person can respond. If 

a respondent does not want to know or cannot be found, that does not mean that the process does not go ahead. It 

just means that all reasonable efforts have been made to let the person know that this process is afoot. Is it 

intended that all reasonably practicable steps will be taken to contact the respondent? 

Hon MICHAEL MISCHIN: I understand the point that Hon Giz Watson is making. However, it is the 

government’s view that that is already catered for in the bill as currently drafted. In the first place, it is not up to 

the designated authority to take steps to notify the respondent of an application that has been brought by 

someone else, in the same way that a court does not normally advise defendants that a writ is out against them. 

That is up to the parties concerned. What the designated authority will do, when it deals with the application, is 

have regard to whether satisfactory notice has been given. That will be the case particularly if the respondent 

makes no appearance and makes no representations in respect of the application. That would alert the designated 

authority to the fact that there may be a need for further advertisement of the application. Certain minimum 

requirements for notice to be given are already set out in clause 8 of the bill. The publication of the notice in the 

Government Gazette is as much a formality as anything else; that is, because it is an application made on behalf 

of state authorities, there is a requirement that it be gazetted as a matter of course. It must also be published in at 

least one newspaper circulated throughout the state. The minimum requirements set out in clause 8 provide for 

the notice to set out the date, the time and the place for the hearing of the application, and for those who may be 

affected directly or indirectly to be invited to make representations before the designated authority, and so forth. 

The designated authority will have the discretion to be able to say that he will not hear a particular application 

because he is not satisfied that sufficient notification has been given or because he is not satisfied that sufficient 

notice has been given to the public. In the end it is also one of the things that can be taken into account. I refer to 

clause 13(2)(f), which states that when considering whether or not to make a declaration, the designated 

authority may have regard to anything else the designated authority considers relevant. I would have thought that 

if notice is inadequate and if the authorities that bring the application are not prepared to advertise more widely, 

that would be a relevant consideration as to whether natural justice had been accorded the organisation and 

members of it to make representations to the designated authority. There are two reasons for opposing the 

amendment. Firstly, it is not in the right place and does not require the right person to carry out that function. 

Second, it is sufficiently accommodated in the bill as it stands and requires no further prescription.  

Hon LINDA SAVAGE: I take the point made by the parliamentary secretary that it is not the role of the 

designated authority to undertake that service. I had marked clause 13(2)(f) with regard to anything else the 

designated authority considers relevant. I mentioned in my second reading contribution that I thought that 

attempts made to notify the respondent could be considered a bit feeble. In the interests of making the legislation 

as robust as possible, which is obviously the aim, and in light of the parliamentary secretary’s comments that 

seemed to indicate that he thought that a designated authority might take into account the fact that no-one had 

turned up and that perhaps that raised a query about attempts to let the respondents know, it seems to me that 

publishing only in the Government Gazette and a newspaper—I do not think members of a bikie gang would 

read the Government Gazette; perhaps they would not even read the newspaper—is a bit weak. Has the 

government considered making it more robust so that that is not an issue? I say that because earlier the 
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parliamentary secretary gave us figures relating to the number of members in bikie gangs. I was surprised at how 

few members the parliamentary secretary was talking about. I suppose I thought he would be talking about them 

in their hundreds, yet as I recall some of the figures were 50, 20 and 10. Certainly at this stage some are well 

known; in fact, some are proud to be known as the president. That comment echoes some comments I made 

yesterday. I ask the parliamentary secretary to advise whether consideration was given to whether something 

should be put on a clubhouse gate or attempted to be served on the president of a bikie gang.  

Hon MICHAEL MISCHIN: I say again that these are minimum requirements. Whether or not they are 

sufficient requirements for the designated authority will depend on the view of the designated authority. I would 

have thought it sufficient for publication in at least one newspaper circulating throughout the state. I think there 

is only one newspaper that circulates around the state that we could count on. I suppose there are two if one 

includes The Sunday Times.  

Committee interrupted, pursuant to standing orders. 

[Continued on page 2301.] 

Sitting suspended from 4.15 to 4.30 pm 

 


